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OPINION II 

WALLACE Chief Judge:’ 7lu govctnment 8rgua that the Courtly’s kvy of 8n ud 
vcrl0rem pfopaty Ux on Cknenl Atomicx’ w of Ihe d&i 
violates the supfemxcy clruse of the United Stxtcs Conxntu- 
tion. We rrvicw the dirtia court’s order grxnting xummuy 
judgment de nova. Winebrenna v. United States, 924 F.2d 
gsl. 853 (9tJI Cir. 1991). 

‘Ihe United SUta Of AfnefiC8 (g ovcmmcnt) rppz8ls from 
I dirt&t ~wrt dccisig dcnyin(ia motion for summuyjudg- 
mcnt 8nd gnnting puti summary judgment to the County of 
Sxn Diego (County). We 111: pmscntcd with the question of 
whether ccncrxl Atomic& x feckr;rl ConaXtor. hxs ul indc- 
pendent v intcret in 8 govanmattomJ upcri- 
mcnul. fusbn dcvicz (device) subjccz to Califmk’r mf 
daranpropqtulkdisaiacoutt&djutisdtionpm- 
suult to 28 US.C H 13X.13+. we h8vc jurisdktion onr 
this intaloanory rpprl purwuU to 28 U&C 5 1292(b). We 
8!rii 

I 

The united stuu Depmmat of Energy (DcpaTLma@ 
funds 8lul dministers tlucku fwiocl ruufch 81 Levenl k#- 
tions thmughout the munay in ra lutmpt to dcwbp 8 umg- 
netially a&%a!. fusbm systaa cap&k of gcaa&g 
ctxnmackl elaxric, powa. Se. Magnetic ‘Fusion k#gT 
Engineering Aa of ls8o. 42 USC 59301(b)(l). GeoaJ 
Atomic% 8 pintc sckntiri lue8rch .fum. mriamittl8nd 
opaates 8 faknlly owlyd expaimaltxl fusion devia u its 
Sur Diego fuility. Puraunt to seven diffatnt oxt ttimburre_ 
mcntamt=cs.CcncmlAtoadcspmvidexKnicatothegov- 
emmutt with f+at to the design. ably. opntioa. 8nd 
m8inten8lKeofthedcviceTbecon~m~ 
option of the apurmau lutbwgb bcalal’on dz 
Atomia’propy.tbCdeviatCUUkUchtpazoculpropay 
of1&ckpenaGwhicbrruiar~onr-.ot& 
dWiibyGenarlAcomicr’CmPloysaMdot&n.?&CJiS- 
uictcoWtdatrmhwduuttbcdtviccisrflxtul8mGeoml 
Atomia’ pgaty, md the 
decisioa. 

gcW=mmtdoesnotrppiltbu _.. : 
_.. 

-‘tOrht*cnisGaailAtOt&&tj+t&la 
bngudshortnngcpl8anitlgfacaeofthedcvia.Rlbjccc 
totheqpw8loftheDepwnmLccna8lAtolniu~ksiy 
rt~o~Dcpvrmentongencnlprogn%uwclluoa 
the8wuDmtofspecifup&nningmilarw.~Dtpm- 
mcnt uuinuins 8 pcmuncnt on-site rrprrocnt8tive who moni- 
tors ud 8xscw Cknaal Atomicx’ poltrru by 8ttmdiig 

. pknning meetings 8nd mkwiig pcriodk rcparu GeDarl 
Atomics’ scitntittr 8te quired b publi the rcsultx of the 
uperimmtx ud &&or&with ackntistx from the United 
Sutcz md fo&gn ~&ies at’@ diion of md disczcth 
ofthefkptmcnr . 

n&ountym8deitxfascdcta&uioattI8tcenarl 
Atomia h8d 8 Pubk ~intcestintbedevie8tIcr 
conducri~8routintruditforthe19f8tnd1979crx~In 
tot&GmuaiAtomiuhsp8idt8xu,in(errtf8ndpaultks. 
ksx refunds in the 8mount of’S56R~I2 fa the P378-81. 
19tZ7~d1!3tBtu~Sintx19gli.GarnlAto1nkshr 
~ivcdbuchrnol~.uxbillsfortht~1982~md 
I$%+. plux intaest ud pnrlcia. in the 8mouat of 
g72r.979~S.ThediicourthelddutGavnlAtomicrha 
rmx&kposasoqinturstinrbcdevia.butraemdthe 
issue of its vrbUion pending this 8ppc8L We gnnDcd the gov- 
cmmmt’s petition to king thii intaiocutot$ qpal. 

A. 

WC fint consider Whcth& the CIIifomir sUtute in q-ion 
constitution8lly Uxcs posKstory interests in federally owned 
propaty. Cxlifomk 8uthorixB countks to &Gus xnd colkct 
odvu&r~tuesonpossusotyinterestsinrulpropary 
owned by a w exempt entity md improvements thereat. 0l. 
Const an XIII; a. Rev. & Tax. Code s 104,107 (wat 
1987); Cal. C&e m tit.18. $21(b) (1990). A paueuory 
inctrrrc include ‘[plossusioa of. ckim o. or right to the pox- 
session of M or iatprovcmcnu” CxL Rev. k Tu Code 
8107(8).‘lbedeviceLrfutrtrr,rad~~qurlif~um 
%nptWement.” See id 8 105(r). The Cxlifofnk courts hive 

:ii?!iV~&KlfUkM to USC BO 

inkrest” u %clud[ine] the right of 8 pi- 
-towned ux 

CxunfiMorimpro~ udthkrightiSCofUidCmd8 
privxteintaestt8x8bkbytbcrtluudiutxxing8gencie%” 
Uaiwd Sow v. Cimmy of Fruno. 5Q Cd App. 3d 633,638 
(1975). ofd, 429 U.S. 4S2 (1977). In rddition, 8 license or 
pamitisrulublc possWlyinlcrrstin~.scc514- 
dinu CaKutioru. Inc. 1. cily ofkas Allgeks, 60 c11. AQQ. 
3d 21s. 222 (1416) (&Gum Cocmrriocu). Cuittg &d.ur Ca 
v. R&f, 30 a. 2d 610,618 (1947) (KoLrr). . 

&aalAtomia’rightto’tw”thedcviii~thcfwmof 
8hUIU.&fCgIIb@bythclamt~~UfUmumd 
ia&heamorulhatforr8lLhoughthcrukviirlpinsf 
GmmlAtomicsisnominrlly~odwbraapopm),tu. 
Gmaxl~useofgova&au~waaiimpmvcmcao 
lks withii C&f&r ap8nsivc d&&b0 of p&scssq 
inta~n Src Ua&ed slcrru v. Gmmy qfFr~o. 50 CX. App 
3dU638. 

In ‘United &#es v. NH Cowuy, New&, 93g F.2d 1040 ’ 
(9th cir. 1991) (Nye GXuuy), cert. &niuf, 112 s. a. 1292 
‘(1%). we held th8t Ux8tka plrruxat to 8 Nevrdt Sutute was 
tzncoeti~kalnritimpasedmodtul#snuxon 
propaxy of the govantact& nthcf th.M the cotltnctor’s sccpr- 
nte priv8te intaext in t!e properry. Id. u 1043. We found th8t 
bCUuSCthCSt8tLltckvkd8~otltkCOtlarnot-inthc~ 
unouatmdtotluume,atcntasthoughthekssccauur 
wae tbc owlyf of the property.” NC?. Rev. SPL 
9 %l.lS%l&~*~ 8ttem’~ 

NF-. 9uI Fa = sach. the’- vio&d 
thesuptuwcyclaucIndku.we&f’umcdthepowuofthc 
lt.WBtO~8tUott‘fedari~yOWnCdtucxCm~~parY 
used by 8 conu8ctor. stxting th8t Twlhik Nyc County awld 
nodoukcn8ct8-t8xing8kssee’spoucuayinctrrsl 
in. or 8 USU’S baIefkk1 UIC of. Propery Omd by the United 
Suks,~s&tutcundcrwhichitkviiuxcs@nst[thcant-. 
~or)bnOtSuCb8t8xtM8SUtV.“fd 

The cllifomir st8Mc does not xuffer fmat the CQulitu- 
tionxl infamity found in the Ncv8d8 stxtue. C&Cant’s od 
valorem txx xtxtutc txxex ctely Gcneml Atomics’ w 
uxc intcfext in the device. 8f not the underlying vxlue of the 
device itself. titefom, if &nemt Atomicx hxx 8 w 
in&est in the dcvicc th8t intazxt mxy be uxcd comxtitution- 
8lly by the C8lifomi8 xIIIIu(L 
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B. 

Wenaw~U1chcquertionwhethatheCouny’rtuky 
in this case violates the supfcm8cy cl8usc of the United St8tcs 
Constitution. The suprunq clause prohibits stlltc ~tion of 
fcdenl pmpaty without tk conxmt of tk sovcmign. United 
Sraru i. New Mexico. 455 U.S. 720. 733 (1@2) (New 
Metim): U.S. Const. 8tt.W. CL2 In United States Y. Gmmtv 
o~Fra& 429 U.S. 452 (Iti) (County q&sm). cllif& 
nir t8xai w intcrcstx in fodarlly owned housing held 
by fedeta fomst mngm 7ltc Supreme Court declined to 
invalidxte the t8x. spring th8t to du cxttnt 8 state an isolrte 
a privuc pason’s interest in Propfty owned by the govan- 
men& it c8n ux that inueu Id at 462. Afro upholding the 
tax on 8 fotrst ranger’s use of fed& housing. the Cautt 
opined thu such 8 r8x would not however, be permitted ott 
an employee’s use of f&ml w, such L* a fite IX’OC 
towcr,wKch”heued~inpafotminghisjob....Tk 
employee does not put either the 8x a the tower to ‘be.neftckl 
paJorul~‘udittnotputofhL’profit’a~’rrluy.’” 
Id. at 466 a.15 (emphrri in origitul) (ciution omitted). 

Rwgovcmmmtcon&dsthuCatcnlAto&iiisttotwb 
jzcttot8x8tionbaauscitdocsftotpucthedcviceoupa5on8l 
bcncfikiafutc”Itm8kcstJuur&tcd8rgumcaaF~tbc 
govunmcntlikalsckncnlAtomi~‘uscoftbcdeviccto8 
fomstnnga’rwof8f~uIt-rhutob8n8 
“bedii plsoml use” of federally owned $lqa¶y, an 
enriymluthvebetn~tcd~rightu,uudwfalcnlly 
ownaiptupcftyinitsowndiiantoptusuesomcp&8te 
pupose,cifingCbuayofFremo. 

Nothing ia County qfFrww, however, implii that 
im5dcnt8l band3s 8azuing to Ckaaal Atomics u 8 result of 
iupaform8nceofcoatm&ldutksanmt8lsoconstitue 
ypcMlulbcacfi~ptc”laCountyufFruno,foreiumple, 
fofcstt%lgefsweretquiledtoliiinfe&+yolv&dcrbtrr 
8xp8rtoftbcircmploymentdutk&AhhalghIhef8ngasfuC 
filkd 0onornu8l *liguiom by living io the abinr. de Court 
nonecbeleufotmduutIheCarmyofFtesoocaJdnxthcir 
~Ofthepropatybec8usetkybaufiiptnwllyfmm 
~hous,ing.Asthcnngasrcccivcd8ubkbaefitfause 
0ftbeabiisottxBdidckn&Atomics’pafamuwxofchc 
CX%ttncotWtlti0i&Jatuluubleba&ltss&mmiagfmm 
piuIicip8tioninre8rcbdiaeceduproducing~y 
vxbJ8bk tcdtnii infolln8tio& 

Next. the govanmen tccmaldsducG?nttal~k 
8mcfcbusitKssinvicet.8ndIh8tilsusc0fthe’dcvkeb 
rrWSOklytopWform+na of-sWicc”coae’rcofathe 
DepurmcnL7llisrrpuaKntwurrjsncdbydusuprclae 
courtinunlrrdslmuv.Boycl.uus.39.~5(1~) 

@OT$zx 
coatnasia~tcquitcdthccar_ 

-walLIttdd 
riiz?LiticI under &ltzzizor the @vanma& Tbt 
conuactolXowncdnonofdr~~~& 

*fcceivcd8fued8Mu8lfeefortheirsavkuT~kv- 
kd8usct8xo4tfhc-pnIpmty.-l7IcCourtfoundir&v8ncthe 
f8ctth8tlhcpmpatyw8skigusulfarhegoWamaX’s 
benctis stating th8t the amW8cuW8’ utiofn Wuiatd 
-commari8l8ctiviLitr atrial on for profiL” ld 8t 44. 

Similtrly. in this ase. the 8nnually ncgoliucd feCr tMcd 
by Cknml Atomia xre substxmi81.8nd ‘(nlo one suggcstx 
th8t[CcnmlAtomics]huputprofit8sidcinamtnaingwith 
the [Deputmcntl.” Id 8t.45. Receipt of these fcex 8nd 8cca8 
totJtcd&ceenxbkCmenlAtomi&top&cipuciadte 
f*ld of fusion mh. M 8ctivity it could not Wi 
rfford to conduct oa its own. G&ml Atomia participta 
~UtUivtly in the phfthng p#OaSS and OkriN infamuian 
rnd expmise by conducting furion RsurchfatheDcpat- 
ment. This rescmch difks Fraa nerc ~UV~C” of fcdenl . . . . 

pmperty in chnt its vey plrposc is to obdn vxluxble know; 
edge nthcr th8n mu~ly td operate xnd mainuin the device 
Cuuml Atomia kncfits fmxncixlly from tJtc wle md xppli- 
cation of knowkdge obtaiicd from txperimu conducted 
with the U~C of rhe,d~vice.. And i& puricipation in &cumin- 
ing the natute d the Wh &ntluti ncass&ly involves 
a kvel of use exceeding that ?f 8 business invim providing 
ContmGt xavirxz 

In New Mexico. the Suptune Court recogniral Ihu Cede& 
B ‘tcccive 8 v8fkty of 8dditionxl knefits from the- 
(ii] contmct(s witi the govamen t). Most obviouxly. they 
develop upatise and u&rc vaiuabk tcchnicxl 
infortrutiocr” 455 US. I 724 n3. Gcnaal Atomics obtains 
like bcncfii from its contmcts with the De-t. lltcte- 
far the County’s t8x8tion of tJtis kncfici8l use ix not a txx 
on federal propury. but ntkr 8 t8x on 8n ‘uscnti8lly inde- 
pendent a~mmcrckl cntapris~” Id. at 742. 

Tbegovernmctlt8ko8fguath8tca&lAtonliah8s 
nopropayintaestiatbedcvicebcc8usethccontncu 
expressly pmhibit its we fa privxtc putpose. Thu Ccneml 
Atomic i8 pmhibited clear using .thc device for purposes 

othcrlh8npaformMce of con- dutti ix imkv8nt to 
our iaquity. Conm~lurl rcsaiaiotu do not pnxludc 8 deer- 
m&ion of a t8x8bk bcncficill use of property. See Unit-al 
SMa V. romulrlp 0fhfk+1,3u us. 484.4g7 (195~). 
Ttegovemlnau's focusotl CoMlauil limitations 8voids the 
e onduiying isse~whahcr Gaenl Atomics mxks 
bmcfiilrrscofthe&vii amaumttwithitspafam8na 
ofanttr8ctuJbnieifatkDeptmnen~ 

” 
‘be govanmau 8ttetnpo to distinguish Nev Mufa uwi 

~onrhcb$8thxtthey8ddnzs&sxks~rcccipe 
cunpaBWguseruer8ndnotulodWlnrrmpoptty 

t8x like the one kvkd rgrinrt Gcaeml Atomics. However. 
beuuse C8liforrWs paacpay imerest satutc inch&x t8x8- * 
tianfaurcofpmpcrty.the”ue”~‘~“distinc- 
~urvedby~g ovemment, ud dtcuoal in Nye Gun/y. 
is oa petamive here United State v. Gwtqy of Frema 50 
Cal. App. 3d at 6X& Nye Gamy, 938 FZd 8t 104243. In 
light of &lifanir’s inctrprctllian of tbc od wzffuen property 
taxuincludiiure.mmrpcfsu&dihuthcrruoclingof~ 
N~Mrrla,mdBold~.equllytodwnxlevicdinthis 
as& Tkrcfote. WC afflmr the disuia court delamination th8t .’ 
Genarl Atomics hu 8 puson8l kncfKill intaest in the 
device 

?he casescited by the gov&nmcnt in ltlppolr of its 
@doa ire rc8dily. didnguishabk Rr statute in United 
&tea v. cdamdo. 627 F.&l 217 (10th Cu. 1980). @d. 40 
US 901 (1981). like the statute in Nye Cam/y. used the 
v8lue of the fedeni m. nther dun 8 rqcpted interat 
Lcbtpopay~ocliGuscIdrr218.Similrrly.thecoun 
in U&d States v. ffawkhu Gmnv. Taw~cssn. %59 FJd 20 
(6th Cir. 1988). am dmicd, 109 S. CL I638 (1989). found 
dut cbc caurumr m8de %cncfei8l use of the govanmcnt- 
owned ma m, it arncd 8 profit on itx cost-plus 
coomcg but I& that the state smtutc did not @x such 
“baefii UIC” Id. at 23.m cases arc hupplkxbk to th 
8t8tlac ddlesscd hue. F%lxlly, tk governmen: rcl*~ on 
unirrrl &#es v. At&rwa Counfy, linnrrwr. 761 @_2d i 169 
(6tb a.). in dmiad. 474 U.S. 919 (l9%s). which innli- 
~~8txxbeausethesf8tcsuptemccoutthxdllrrrdykld 
~r&amuutadidnotportar8uubkintcacstu&~ 
%messcc’s sz8tutt Id. at 1172-75. In conaast, C8Mank*~ 
sLWtCimpOW8t8xollGW8lAWlliC!J’SCpuucpoua_ 
soryiatacxtintkdevioe,mdaost8tccourth8s~~ 
~Atomicskckssuchmiotuestintkd&j~ 
the County seeks co t8x only Cmml Atomi& ~LIC of the 
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C. 

We have determined that Ccnctal Atomics has a possasoy 
interest in the device stemming ftom its pcrs4mal kncfiial 
use. The government concedes that Ccnerrl Alomia”kklits 
from its federal contact by way of its foxed fee and by acgui- 
sition of experience.’ Nok~klcss. it xrgucs tkt Gcnenl 
Atumics’ WC of the device is not wxxble bccau. it is con- 
ducicd n[ the Jircction and disuction of the Dcpartn~o~ for 
the s& bcncfu of the government. Although the govcmment 
Jots not argue that Ckknl A@tnicx is its agent. this argu- 
men1 amount5 lo the same. 

ln New Mexicn. Ihe Suprme Coun kkl that the 
**u&dying constitutional principle” of tk ~uprrmrcy C~~MC 
is that “a Stale may not.. . lay a tax ‘directly upon tk United 
SUICS.’ ” 455 US. at 733 (citations omitted). New Muiao 
aJJ*ueJ the question: “to what extent nuy 8 SUfc knp0sC 
uucz on conuactom thai conduct business with tk Federal 
&vcmment?” Id u 722. Tk Court pointed out that 
“immunity may not k conferred simply kc8usC the Ux has 
m effect on the United Slates, of even lmucr Ihe Federrl 
~vctntncnt sbouhkm the entin btudcn of tk kvy.” Id. at 
734. II concluded 

that tax immunily is rppropirtc in Only Ok cltcum- 
stance: when the levy falls on the United Sws 

ifself. or on m agency or itwumcnulity so closely 
c0nnectcdtotheG0v cmnunt that lk two Mnot 
redistically be vkwcd as scpuuc entities* u lust 
insofar as Ik activity king taxed is abncemcd. 

ld. at 735. 

Gcnml Aiomia ls ?? indepcndcot c01porae mtlty 
with involvement in fusiut rwydl predating ia con- 
with rhe govemmen~ It brought skill and knowledge to rhc 
uperlmcnt thu tk govcmmmu needed and did not have. 
ShOUklthCOcpamwntSCCktOCWld~~~Xpai~ltilhiU 
own employee& it may do TV Having chosen a diffuutt pub. 
however. the govemmen I annot perswsively 8rguc th8t cat- 
cm1 Atomics’ use of the device b such that it should k 
outed as an instnnncntality of the govcmmcm and thus enjoy 
immunity ftom taxation. Src 8+ 371 U.S. at 411. 

?hc information and expertise General Atomics obtains 
through operation of tk &vice aubks it to profit by povid- 
ing information and sctvices t0 the lX0n technology ma&I. 
Tkfcfore. with respect to tk rtivity king taxed. we rgtcc 
with the district COIIII what General At~mics’ interesa in be 
dcvia suffIcicntiy distingulhu lt from rk pvernment, such 
tkta~onCemrlAlomicrbnocruxaclIkgovemment 
in viol&m of the suprctnacy &m 

D. 

Finally. we poinl out tkt New Hrrda, rho fashioned 8 sep 
antion of powws fmmcwork for lrnrJ*ng supremaq clause 
chlknges IO XlXtc taXaliom 

filf Ihc immunity of federal c0ntnaofs is to k 
UpandaJ bCyonJ its Iunow constitulional limiu, it 
is Congress that must take rrspocnibility for tk de& 
sion. by so exprexxly providing as mpecti contrace 
in a pMkular fMm. or cnntncts under pa~iculrr 

pn%nms And this allocation of responsibility is 
wholly appropriate. for tk politicll pmccss is 
uniquely 4aptal to accommodpcing Ihe competing 
Jemrnds in this ama. But absent congtusional 
rclion. we have emphasircd that tk States’ power 10 
IIX cm be denied Only under the cleatcst c~nstitu- 

tional mandate. 

455 U.S. at 737-38 (internal quotations and citations omitted). 
Thus. New Mesico requires COUII~ to consttu constitutional 
limits on state taxation narrowly. Here. as in New Mexico. 

‘Congress could have, but did not. bar state and local taxation 
of the Depuunefi1.s ‘activities.” We tkieforc will not 
“establish as a constitutional rule something that [the Depart- 
ment] was unable to obtain statutorily Cram Coogmss.” ld. ??t 
744. 

III 

The government contends that even if the County’s kvy 
of tk ~1cxs0Iy interest tax doex nut violate the supremacy 
clau%c. Gcncrdl Atomicsit not subject to the tax u 8 tnattet 
of California law. The existence of a taxable p~xscssoty inter- 
cst under California law is determined by objective cimtm- 
stances. rather tkn tk langtuge of the contrzts. sludium 
concessiwIs. 60 Cal. App. M at 223. Four facum arc 
weighed: exclusivity, independence. durability. and private 
benefit. Scr I8 CCR. 21(r)(l); Freeman v. Cwny of 
Fresno. 126 Cal. App. 3d 4S9. 463 (19%1) (Freeman); 
Stadium Contusions. 60 C& App. 3d at 223.7%~ govcm- 
mcnt challenges tk distria court’s ruling on three of these 
faaon: exclusivity, indcpemkncc. and privuc batefit 

A porsasoy interest musI any “the degree of 
excInsiveaess neces5q 10 give tk occupier Or user some- 
thing mire than a right in common with ~tkrs.” UairufsIorrr 
v. County of Fresno, SO Cal. App. 3d it 6uI (emphasis in 
OriginalE Tk government argues that because General Atoat- 

its cannot exclude tk govashnaIt or anywtc it dhccts, fmm 
using the device. General Atomlc$ use ls not %xcluslve.” 

Exclttsivity ls broadly defined under Califomir law. &e 
sunf&tm cimcusi0lIs. 60 Cal. App. 3d n 224. An exclusive 
uq bowever. la not destqed by ‘bntlti*“n~” Or 
Wanatlng” uses of the propwty. Id. Nor is exclusivity 
rffeaed by the tcmpary and revocable status of a possu- 
q in- Btmrd of Snpervisars v. Archer, I8 Cal. App. 3d 
717. 725 (1971) (Archer). Ctxamul conditions that limit 
Cencnl Ammica’ use of the device go to valuation, not eiclu- 
xiv@ f& Freeman, I26 Cal. App. 3d at 465 Tkrcforc. we 
hold thrc General Atomia’ use of tk pmpc~Iy is “exclusive” 
within the meaning of tkt tcmt bcausc iI is n0t “sh8fcd by 
the general public.” Freemun. 126 GIL App. W al 463-f+ see 
also United Air Lines v. Cmmty qf tin Diego. 2 Cal. RPU. W 
212.217 (CL App. 1991) (upholding ed v&rem property tax 
on airline’s use of municipal airport funmy). 

The govanmcnc rlso contends that Gened Atomics 
uleof~dcviccirnoc’independmt”kauritmw~Lhe 
devicenchediIcaionoftkgovcmmcnt for tk government, 
not for private businezc purposes A use is independent. how- 
ever, wkn “much is kft IO the mutioc control and supmvi- 
aion of the [user]” even though tk govcmmmt ~euins 
Wtimam c0n1tc4.” Stadium Cnncesions. tM Cal. App. W 1 
225. Gabcnl Ammicl pkc+tcs in botb the broad and 
dctaikd stages of plxnniog 8od alone oprucc the device. 
Hundmds of General Aromia’ employea pe~fonn nurly all 
fun&w under tk contracts. Routine cono~l is exercised by 
Ccnmal Atomia. lkugh the government retains ultimate 
conuol ovrq the device. this fact kin upon Only tk value of 
General Aromics’ intcrru. non io taxability. Srr Freemun. 
126 a. App. M at 465; Archer. 18 Cal. App. kt at 72% 

In arguing a Lk of p&te kocfit. tk government Con- 
tends that tk “acquisition of experience thaI the Distrirz 
Coun detmnioed . . . to constitute tk tarabk ~&IV benefit 
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Jw nut give [Ccned Atomic~] an interest in the pmpCRy 
subject IO the powwory intent u,se tax.- It relics on Kdser 
for the proposition that a tangible poacsmy intatst is I 
‘usufnxtuuy right, that is. the tight of using and enjOying tk 
pmlits of a thing belonging to another. without impairing the 
substaluc” 30 Cal. 2d at 621 (intctlui quOtatiOlU omitted). 
Ihc govcrmncnt CONends Uut Ccnd Atomics iS i Wn 
busintr invitcc serving the purposes of the Dcputmmr 
father thu\ any printc business in- 

CdifOmir kw rllovs urtion of 8n in- in govan- 
mCrU~~ifIhc’~i~n”ff~~~olrhcpopcypri- 
vrtcly bcn&s the user. Car Ca& Son D&v. Inc. v. Cwnty 
n/San Diego. 18S Cal. App. 3d 36U. 381 (1386). GU CLbie 
dctinu printc benefit AS ‘UC right to obtain an cc~n~mic 
benefit fmm the US or pOssesGo of pmputy.‘ Id. Ihb right 
inch&s use of tax exempt pcopny undtr govcmmeat cub 
trot. ld ccncnl Atamia fexivcs s fee for managing tk 
dev’~. as well as suhstar~tial s&able upcrtisc. The fret that 
Genenl AtomicY a&itks fulfill cOntnct obliprtiOas 10 the 
pvcmmcnt does not negate th~ fact that General Atomict 
al30 0btrLu a0 economic ten&it ff0m its use of the devii 

In C0nclu.siorl. we point Out thrt in raent yw. CaIi- 
fomia COuN have applied the pOsW#fy ifltazsL futots 

‘inrkudunudingwiyroucoGnd,rurrbk 
inruut in mast ascs in which the private use of 
publiipropenyhubemspc&ltothepnoc\ae 
cemcd and valuable . ..~hcfocut!uskarOnthc 
&IicC 3uc ti holda of a vahubk I&C of p&Iii 
pmpatythuistUccxemptshouldcOntf%utetuuto 
the public entity which tn&s its p~ssesion p&Me 
and pmvidcs I CUT& ~ouat of exclusivity.- 

Id. at u12. qwt;ag Freemaa. 126 Cal. App. Jd u 463 (em+- 
sir d&t&. ln & with thh trend in CMf0mia kw. Ye 

-Me rhu - Atomi& inccrat in the fdm a 
iscurMebythcCalifotnkrptute_ 

AFFKMED. 


